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SUPREME COURT OP APPEALS OP VIRGINIA. 

Adams v. Jennings. 

March 9, 1905. 

[49 8. E. 982.] 

JUSTICES OP THE PEACE — JUKISDICTION — SPLITTINa UP DEMAND — JUDGMENTS 
— COLUk.TERAI, ATTACK. 

A claim due under a contract exceeding the jurisdiction of a justice of the 
peace was split up into several amounts, each of which was within his juris- 
diction. Suits were brought before a justice, and judgments recovered for 
the amounts claimed. The debtor had notice of the proceedings, but made 
no objections thereto. Held that, in proceedings after judicial sale of the 
debtor's land for distribution of the proceeds, the judgments were not sub- 
ject to collateral attack by a subsequent judgment creditor of the same 
debtor, though the debtor might have obtained a writ of prohibition to pre- 
vent the justice from proceeding for want of jurisdiction. 

Appeal from Circuit Court, Campbe]! County. 

Proceedings by one Jennings for a rule against one Adams 
to show cause why he should not be debarred from participating 
in the purchase money on the sale of land under an execution. 
Prom a decree debarring Adams from participating in the purchase 
money on the ground that his Judgments were invalid, Adams 
appeals. Reversed. 

Casl-ie & Coleman, Jos. H. Guthrie, and A . S. Hester, for appel- 
lant. 

Frmih Nelson and Wilson & Manson, for appellee. 

Keith, P: 

The question for decision in this case arises upon a decree 
entered in the chancery suit of Canada v. Ward, pending in the 
circuit court for Campbell county, rejecting certain judgments 
obtained by Adams against Vandegrift before a justice of the 
peace, three of which were for the sum of $100 each, and the 
other for $80.30, with interest and costs. These judgments stood 
upon the office judgment docket of Campbell county, and the com- 
missioner refused to report them, upon the ground that the justice 
before whom they were recovered had no right to split up the claim 
of E. E. Adams in order to bring it within his jurisdiction. 
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The land in this suit was sold to Burruss, who, being advised of 
the existence of these judgments, and that Adams had not been 
made a party to the cause, excepted to the confirmation of the 
report of sale; and the court awarded a rule against Adams, 
requiring him "to appear and show cause why he should not be 
debarred from participating in the purchase money." 

In answer to the rule, Adams appeared, and stated that the 
judgments in controversy were recovered by him at the date men- 
tioned, and were for the several amounts stated in the report ; that 
they were in all respects valid, and had never been called in ques- 
tion by Vandegrift, the defendant in the judgments. Adams 
insisted that these judgments could not be collaterally inquired 
into, and that no testimony with respect to them was admissible; 
but it was agreed that, if the law upon that point should be other- 
wise, the facts with reference to the judgments were as follows : 

"Beauregard Vandergrift was indebted to E. E. Adams in the 
sum of $380.30 under a contract for the purchase of timber, which 
debt arose out of one contract, and was all due at one time. After 
said debt was due, the claim was sent by the creditor, Adams, 
to G. K. NichoUs, a constable of Campbell county, for collection. 
KichoUs, without the knowledge of Adams, cut up the original 
debt into four notes, three for $100 each, and the fourth for $80.30, 
all falling due on February 20, 1897, and on the 20th of March, 
1897, obtained four judgments on the said notes, three of which 
were for the sum of $100 each, and a fourth for $80.30, before 
J. W. Lindsay, a justice of the peace of Campbell county, abstracts 
of which are filed in the record." 

When the case came on to be heard, the judge of the circuit court 
was of opinion that those judgments were invalid, and from that 
decree this appeal was taken. 

In addition to the facts already stated, it is pertinent to observe 
that the judgments are in all respects regular — that is, there is no 
question that the amount represented by them was due; that 
Beauregard Vandegrift was fully cognizant of all that was done 
with respect to the debt, and had notice of the proceeding before 
the justice, and made no objection thereto, and, so far as this record 
discloses, is not now objecting to the claim of appellant, Adams. 

One of the cases relied upon in support of the decree of the 
circuit court is Hutson v. Loivry et ah, reported in 2 Va. Cas. 42. 
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In that case it appears that A. owed B. $80, and gave four several 
single bills, for $20 each, payable at one day, and at one, two, and 
three months, after date, respectively, and that, after the last note 
fell due, B. obtained warrants from a justice to recover these 
several sums. "Held, that A. may obtain from the superior court 
a writ of prohibition to prevent the justice from proceeding, 
because the justice has not jurisdiction in the cases, all the notes 
constituting only one debt; that, if the money is in the hands of 
the constable, the prohibition will still go, the defendant having 
given notice to the constable not to pay over the money to the 
plaintiff." 

The grounds upon which that case went were "(1) that the 
creditor, by choosing to sever the debt into parts, deprives the 
debtor of the benefit of counsel, who are not admitted, nor them- 
selves or their fees noticed, before a single justice; (2) the credi- 
tor thereby chooses whether he will oust the defendant of the 
benefit of jury trial; and (3) the creditor thereby eventually might 
choose whether his debtor should have a writ of error in the 
supreme tribunal of Virginia, although the amount in controversy 
is of sufficient magnitude to admit of an appeal or writ of error." 
The court held that the justice had not jurisdiction to render the 
several judgments mentioned, and awarded the writ of prohibition. 

In James v. Stokes and James v. Harris, 77 Va. 225, the case of 
Hutson V. Lowry was followed ; the syllabus stating that "the law 
limiting the jurisdiction of justices is founded on public policy, 
and no manipulation of a debt can affect such jurisdiction; that 
the limitation by law cannot be changed by one or by both of the 
parties, and such efforts have been held to be in fraudem legis; 
and that the views in the case of Hutson v. Lowry are founded upon 
the soundest principles of public policy, and are within the plainest 
terms of the law." In that case, also, the writ of prohibition was 
awarded. 

In all the cases to which our attention has been called, the 
remedy resorted to has been the writ of prohibition, sued out by 
the debtor. In the case before us the question is raised by an 
exception to a commissioner's report, interposed by a subsequent 
judgment creditor, and not by the debtor; and the appellant, 
Adams, was brought before the court by a rule to show cause, 
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entered at the instance of a purchaser of real estate, who desired 
to protect his title. 

Mr. Minor (part 1, vol. 4, p. 219), in treating of the subject, 
says that where an entire claim exceeds $20, and has been divided 
into several parts, each not exceeding $20, and separate securities 
are taken therefor, and all are due, it seems the better opinion 
that courts of record cannot thus be deprived of their jurisdiction, 
nor the defendant of his right to trial by jury, and that a writ of 
prohibition will be awarded by the circuit court in order to prevent 
the usurpation. So, also, it may be remarked, a prohibition will be 
awarded if a justice of the peace in any case usurp an illegal juris- 
diction, as by taking cognizance of a controversy involving the title 
to a freehold, etc., or by transcending otherwise his lawful cogni- 
zance. 

But in every case cited, and in all the text-writers consulted, it 
appears that the attack vipon the judgment must be made by means 
of a writ of prohibition, and by the party who has been aggrieved. 
Where the proper remedy by prohibition has been resorted to, the 
relief is granted upon the ground that the jurisdiction usurped by 
the justice is a fraud upon the jurisdiction of courts of record, by 
which a defendant may be deprived of his right to a trial by jury, 
and of his right to an appeal or writ of error. 

Suppose the same thing had been done in a court of record, and 
that, instead of instituting one suit upon this debt of $380.30, it 
had been divided, with the assent of the debtor, into four parts, and 
separate suits brought upon each at the same time in the circuit 
court, It would have been a manifest wrong to the defendant to 
vex him with costs in four suits instead of one, but it would not 
have constituted a ground for a plea in abatement or in bar, and 
the debtor's remedy would have been to ask the court to consolidate 
the actions. If, however, this were not done, and the court pro- 
ceeded to judgment in each case, it cannot be doubted that the 
judgments would be valid. 

It savors of refinement to say that there has been in this case 
a fraud upon the jurisdiction of the court, for which the party 
proceeding before the justice should be condemned to lose his 
debt. If there has been a fraud committed, who has been 
defrauded ? The defendant, if any one. and he is not complaining. 
The whole proceeding was taken with his knowledge and consent. 
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It deprived him of no right. It imposed upon him no penalty. He 
"was content, and perhaps preferred to be sued before a justice, 
rather than to incur the greater cost attending litigation in courts 
of record. 

Suppose that he were at this day to ask for a writ of prohibition ; 
should it be awarded ? Would not the courts say to him : "You 
have slept upon your rights. The act of which you complain was 
committed in 1897. You have stood by without objection and seen 
rights acme which would render it an act of injustice at this late 
day to disturb those judgments. Had you been vigilant, you would 
have been awarded the writ; but you have slept upon your rights, 
and justice to others now requires that it should be denied." Can 
it be doubted that such would be the decision if Vandegrift had at 
the date of this decree applied for a writ of prohibition against 
Adams with respect to these judgments ? We think not. And that 
consideration alone should be conclusive of the controversy. 

This result will not in any degree impinge upon the maxim that 
consent cannot give jurisdiction. The justice had jurisdiction 
over the amount represented in each of these judgments. Had he 
undertaken to give a judgment in excess of his jurisdiction, that 
judgment would have been void. The question here is whether 
those not parties to the judgment may, after a lapse of years, intro- 
duce evidence of collateral facts, the effect of which, if properly 
pleaded in due time, would have prevented the judgment from 
being rendered, or would have avoided it after it was rendered, if 
presented in a petition for a writ of prohibition. The real point is 
not that the justice did not have jurisdiction of the matter of 
which he took cognizance, but that he acquired that jur'sdiction by 
what is denominated a fraud upon the law. That view of the 
question we have already treated. 

Upon the whole case, we are of opinion that so much of the 
decree of the circuit court as denies to Adams the right to partici- 
pate in the distribution of the purchase money of the property sold 
to Burruss is erroneous, and should be reversed. 

An Analysis op the Civjl Jurisdiction op Justices of the Peace in 
Virginia. (1) To try causes, where IM claim does not exceed a certain amount. — The 
most important duty of the justice in civil matters is to hear and determine canses 
as provided under sec. 2939, Va. Code 1904. All the other subjects of the jus- 
tice's civil jurisdiction are ancillary to the jurisdiction here conferred. We 
quote from that part of the statute conferring jurisdiction. 
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Sec. 2939. In what a justice has juHsdklion. — Any claim to specific personal 
property, or to any debt, fine, or other money, or to damages for breach of any 
contract, or for any injury done to property, real and personal, which would be 
recoverable by action at law or suit in equity, shall, when the claim is to a fine, 
if the amount of such claim does not exceed twenty dollars, and in all other cases, 
if the claim does not exceed one hundred dollars (exclusive of interest), be cog- 
nizable by a justice, even though the claim be for or against the city, town, or 

county in which such justice resides 

Under this statute, the civil jurisdiction of a justice may be divided as follows: 

(a) To recover fines. — This must not be confused with the power of a jus- 
tice to impose fines upon violators of the law, but has reference to the 
recovery of fines by warrant, under sees. 712-74.5, Va. Code 1904. And 
it is to be noticed that the word "fine" as used in Ch. 31, sees. 712- 
745, which prescribes the method of enforcing the collection of fines which go to 
the Commonwealth, includes all pecuniary forfeitures, penalties, amercements. 
(Sec. 745, Va. Code 1904; Southern Express Co. v. Walker, 92 Va.59,63; We^frti 
Union Telegraph Co. v. Pettyjohn, 88 Va. 296.) If, in these cases, the fine claimed 
exceeds twenty dollars, the justice has no jurisdiction, and he should dismiss the 
suit at any time the fact is brought to his attention. Westei-n Union Telegraph 
Co. V. Pettyjohn^ 88 Va. 296 And it is said that the penalty imposed by sec. 
1294h, cl. 6, Va. Code 1904, upon telegraph companies for failure to deliver a 
dispatch, is a fine under the definition above given, and that therefore the justice 
of the peace has not jurisdiction to recover the same, as it exceeds twenty dollars. 
Id. But it would seem that the case of Western Union Telegraph Co. v. Pettyjohn, 
88 Va. 296, has been impliedly overruled as lo this point by Russell v. LouisnlU 
<£ N. B. Co., 93 Va. 322, 326, and Western Union Telegraph Co. v. Tyler, 90 Va. 
298. See 10 Va. Law Reg. 941-943. 

(b) Alt claims to specific personal property. — See (5) below. 

(c) All debts and other claims for money, and damages of every description except 
damages for personal injuries. — In all cases under (b) and (c), the claim must not 
exceed one hundred dollars; and if it does exceed that sum, the justice has not 
jurisdiction, and should dismiss the suit. 

Justice has no jurisdiction over injuries to the person. — The question has been 
raised whether the statute gives the justice jurisdiction over claims for injuries to 
the person, where these do not exceed one hundred dollars. In Kay v. Pelovue, 
decided in December. 1904, the Hustings Court of the City of Richmond (Judge 
Witt presiding) held that a justice has no jurisdiction in such a case. 

Can plaintiff remit part of his duim to give justice jurisdiction f — It is a question 
whether a plaintiff may lawfully remit a part of his claim so as to bring it within 
the jurisdiction of the justice's court. In N. & W. R. R. Co. v. Overton, 3 Va. 
Law Reg. 735, the Circuit Court of Rockbridge decided that this could not be 
done, and this decision is according to the Virginia authorities; but in a note to 
the case, Prof. Lile says that the weight of modern authorities is that a plaintiff 
may lawfully remit a part of his claim so as to bring it within the juris- 
diction of an inferior court (28 L. R. A. 221); and in West Virginia this rule 
is adhered to, even though the effect is to cut off the right of appeal. Ward v. 
Evans, 49 W. Va. 184, 38 S. E. 524; Bichnumd v. Henderson, 48 W. Va. 389, 
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37 S. E. 6-53. And this seems to be especially true in case of unliquidated 
damages. Id. 

Plaintiff cannot split his claim and sue on the several parts so as to give justice juris- 
diction. — Where an entire claim exceeds the amount cognizable by a justice and 
has been divided into several parts, each not exceeding the amount so cognizable, 
and the plaintiff sues on the separate parts, it is settled law in this state that 
courts of record can not thus be deprived of their jurisdiction, nor the defendant 
of his trial by jury, and a writ of prohibition will be awarded by the circuit court 
in order to prevent the usurpation. Hudson v. Lowry, 2 Va. Cas. 95 ; Jomes v. 
Stokes, 77 Va. 225; 4 Min. (3d ed.) 245. But the principal case decides that if 
a claim, exceeding the jurisdiction of the justice, is split into several amounts, 
each of which is within his jurisdiction, and judgments are recovered before a 
justice for the amounts claimed, and the debtor has notice of the proceedings, 
then in proceedings after a judicial gale of the debtor's land for the distribution 
of the proceeds, the judgments are not subject to collateral attack by a subsequent 
judgment creditor of the same debtor. 

Diitinction between payments and set-offs, when they reduce the plaintiff's claim to 
un amount cognizable by a justice. — Where the original amount, exclusive of inter- 
est, exceeds the amount of a justice's jurisdiction, and has been reduced by pay- 
ments to an amount cognizable by a justice, the plaintiff is taken to be aware of 
such payments, and, therefore, to know what amount is due ; therefore, he must 
sue in the justice's court But if the amount has been reduced to or below a 
justice's jurisdiction by set-offs, the plaintiff may either allow them, and proceed 
for the balance due before a justice, or taking no notice of such set-offs, may sue in 
the circuit or corporation court. 4 Min. (3d ed.)2ib,ciliag Ferguson \. Highly, 
2 Va. Cas. 255; Larowe v. Harding's Admr., 2 Va. Cas. 203; Maitlandy. McDear- 
man, 1 Va. Cas. 131. 

(2.) The justice's jurisdiction extends to certain cases of unlawful entry or detainer, 
under sec. 2716, Va. Code 1904. 

(3 ) Attachments where the claim does not exceed taenty dollars with certain excep- 
tions. Sees. 2959-2990, Va. Code 1904. 

(4.) Go)'ni8Aj»fn(8Mj»TOon8on judgment procured in justice's court. Sec. 3609- 
3611, Va. Code 1904. 

(5. ) Detinue. Sees. 2907-2914, 2939, Va. Code 1904. 

(6.) Distress uxirrants for rent regardless of amount involved. Sec. 2790. Va. 
Code 1904. 

(7. ) Enforcenunt of lien on chattels when the amount or value involved does not 
exceed one hundred dollars. Sec. 2462, Va. Code 1904. 

(8. ) Enforcement of certain liens of mechanics, inn-keepers and keepers of livery slabUf. 
Sees. 2488-2491, Va. Code 1904. 

(9. ) Enforcement of liens of landlords and farmers for advances to tenants and 
laborers. Sec. 2496, Va. Code 1904. 

(10.) To give judgment on forthcoming bonds. Sec. 3625, Va. Code 1904. 

(11.) To require bail in certain civil cases. Sees. 2991-2997, Va. Code 1904. 

C. B G. 



